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In the Matter of

I-.l...ntation of section 309(j)
of the c~nicationsAct
ca.petitive Biddinq

)
)
)
)
)

PP Docket No. 93-253

~S ON EllERGDCY PETITION FOR WAIVER

The National Telephone Cooperative Association ("MTCA")

sUO-ita thes. C~nts in accordance with the Commission's Public

Motice released in this matter on March 29, 1995 (DA 95-651).

NTCA is a national association representing approximately 500

a..ll and rural independent local exchanges carriers ("LECs")

providing teleca.aunications services to interexchange carriers

and subscribers throughout rural America. NTCA members have a

long standing and continuing interest in providing state-of-the

art teleco..unications services, including spectrum-based

services, to rural areas. NTCA recognizes that the adoption of

rules ca.pelling sale of the spectrum to the highest bidder has in

the past and continues now to present substantial financial

hurdles for its ..abers wishing to provide PCS in rural areas or

anywhere. Thus, while NTCA did not originally support the concept

of auctioning apectrum, throughout this proceeding, NTCA has

supported adoption of rules allowing its members to have a

..aningful opportunity to participate in the provision of

broadband Personal Co..unications Services (PCS).
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NTCA ...ber. have 100,000 or fewer acce•• line., inclUding

affiliate. and are "rural telephone c~nie." as defined by

47 C.F.R.I 24.720(e). All ..et the 47 C.F.R.I 24.709 require..nts

e.tabli.hed for entrepreneurs eligible to bid on frequ.ncy Blocks

C and F. All but a handful are ".aall bu.in••••s" with averaC)e

annual gro.. revenues of no more than $40 million as defined in

47 C.F.R. § 24.720(b) and may use bidding credit., in.ta1laent

paYaent. and reduced upfront paYaents provided by 47 C.F.R. §

24.711. While the rules the co.-ission adopted have created

opportunities, not quarantees, for NTCA members and others, NTCA

recoqnize. that the rules can not be Perfect. It therefore

.upports Telephone Electronics COrPOration's ("TEC") request for a

waiver which, in this case, will prevent irreparable hara to the

larger public while providing a narrow exception to existing rules

for TEC.

TEC has requested a limited waiver of the co..i.sion's rules

pra.ulgated in the Fifth Report and Order, 9 FCC Red 5532 (1994)

and in the Fifth Mtegrandum Oginion and Order, 10 FCC Red 403

(1994). The.e decisions are the subject of an appeal and

pre1iainary injunction in Telephone Electronics co~oration y.

[,C,C, and the United state. Qf America, Case No. 95-1015

(D.C. Cir.). TEC requests the following limited exceptiQns tQ the

ca.aission's rules: (1) a waiver Qf sectiQn 24.709(a) (1) of the

rules tQ the extent that rule is applied to include the gross

revenue. Qf TEC's non-rural telephQne coapany affiliates in

deteraining whether a rural telephone company meets the gross
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revenue cap of $125 .illion in .ach of the last two calendar

years;' (2) peraission for its rural telephone coapani•• to bid

on channel C and F lic.n.es only in tho.e ba.ic trading area.

("BTA.") where they provide telephone .ervice and which have a

population of l ••s than 300,000, •• defined in the 1990 censu.;

and (3) • waiver of the rules to perait TEC's rural telephone

cOJllHlni•• to rec.ive the 10' bidding credit provid.d oth.r ...11

bu.in••••• , and, in the event any of its rural telephone cOBpanies

are succ••sful in the bidding proc.ss, to permit those co~nies

to utilize the in.tall..nt payment proc.dure that is available to

all other d••ignated .ntities bidding in the auction for licenses

in the .ntrepreneurs' blocks. 2

MTCA supports TEC's limited requ.st because a waiv.r will

cbange the existing statu. guo which is harmful to NTCA members

and the public. Under that statu. gyo, the winners of Block A and

B Major Trading Are. ("MTA") licen••s are benefitting fro. the

delay and unc.rtainty surrounding the entr.preneur block auctions.

MTA Block A and B winners have won auctions, made down payaents

and are swiftly aaking financing and deplOYment plans for PCs. 3

In this interia, potential bidders for the entrepreneur blocks are

in a wait and s•• .ad. that prevents them from making any firm

It does not s.ek a waiver of the gross revenue cap
itself, or of the $500 million total assets cap.

2 TEC Petition at 1 and 2.

3 a.., ~, X.ll.r, Sprint Puts Price Tag of up to $8
lillipn on roray into Locll Phon. Markets, Wall st. J., March 30,
1995, at B7, Col.l.

3



plan. with re.,.et to financing for bidding, deploying .ervice. or

negotiating with incuabent microwave lic.n..... A. a r ••ult of

the uncertainty, Block A and B licensees, if allowed to proceed,

will have .ven -are of a co_petitive advantage than that

pr.viou.ly anticipat.d to result froa the rules giving th.. larger

qeoqraphic licen.ing areas and providing for earlier auctioning of

Blocks A and B. Delay and maintenance of the Itatul gyQ i.

injurioul to the public interest in the.e circuastance•• The

Ca.ai••ion'. overriding interest in promoting co_petition and

fOltering innovation among a wide nuaber of providers is obvioully

not served by a sche.. which gives one set of licensees a head

,tart that could a-aunt to more than a year in view of the

sept-.ber 1995 oral arquaent date set by the Court. Unlels the

ca.aission stay. i.suance of the Block A and B licenses, lengthy

adainiltrative proceedings extending beyond September 1995 would

-alt certainly adversely affect potential bidders for Blocks C and

F and reduce healthy co_petition.

The scope of injury to the public goes beyond the inter.sts

ol potential bidders to include the public which has an interest

in rec.iving broadband PCS services as well as a large nuaber and

broad range of service and manUfacturing businesses previously

.ncouraged by C~ilsion announce..nts hailing the creation of

nu.erous jobs and business opportunities for the entrepreneurs who

would be the new teleco..unications providers. Without a stay,

the potential for harm to the consuming public is implicit in

delayed deploYaent of services on Blocks C and F and in delay of
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all licen.inq. Irreparable injury will al.o occur to other

bu.in••••• that have provided, or are pr.paring to provide,

equi~nt to potential bidders a. w.ll a. the consulting,

engineerinq, and financial service. needed to make the deploywent

of Block C and F .ervices a reality. In this context, the

co..is.ion has .-pIe basis to find that good cause justifies the

grant of a waiver. Moreover, TEC ha. de.an.trated that a waiver

i. proper under "IT Badio y. P.C.C., 418 F.2d 1153, 1158 (D.C.

Cir. 1969), ~. denied, 409 U.S. 1027 (1972) and Northelst

cellUlar Telwpbone Co. y. F.C.C., 897 F.2d 1164 (D.C. Cir. 1990).

A waiver designed to facilitate a proapt auction of Blocks C

and F would serve the public interest by preserving the integrity

of the licensing process established by the co..ission. The

validity of the statutory framework for licensing by auctions is

conditioned by the requirement that coapetitive bidding promote

objectives that include "the development and rapid deployaent of

new technologies, products, and services for the benefit of the

public, including those residing in rural areas, without

adainistrative or judicial delays." 47 U.S.C. § 309(j)(3) (A). A

waiver de.igned to prevent the delay Congress sought to avoid

would fulfil the Congre.sional intent and co.ply with the

C~i••ion'. practice of allowing waivers of its rules When

application of the rule is not in the public interest. 4

..., In the Matter of US W••t Ca..unications and Gila
.iver Telec~ications, Inc. Joint Petition for Waiver of the
Definition of "Study Area," 7 FCC Rcd 2161 (1992).
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Moreover, ca.aission approval of a waiver under the circuaatances

would constitute peraissible "fine-tuninq" d.signed to a..liorate

the effect of rules that cannot and did not include every

potential beneficiary of the conqre.sional objectives listed in 47

U.S.C. § 309(j). _, Hational MlOCiltion of Broadcasters y.

~, 740 F.2d 1190, 1208 (D.C. Cir. 1984) and Telocator Network of

!'Orica y. FCC, 691 F.2d 525, 550, n.191 (D.C. cir. 1982).

Conclusion

For the above stated reasons, NTCA supports TEC'. request for

a waiver.

RespectfUlly subaitted,

NATIOIfAL TELEPHONE COOPERATIVE
ASSOCIATION

By: Ik.;.L~CJ;cI,g,J
David Co.son
(202) 298-2326 .

Its Attorneys

2626 Pennsylvania Avenue, N.W.
Washington, D.C. 20037

llareb 31, 1995
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CII'l'IlICAD or SDVICI

I, Gail C. Kallay, certify that a copy of the foregoinq

C~nts of the National Telephone Cooperative Association in

pp Docket No. 93-253 was served on this 31st day of March 1995,

by first-class, u.s. Mail, postage prepaid, to the following

persons on the attached list:



Ca..ericial Wirele.. Divi.ion
Wirele.. Teleco..unicationa Bureau
Feeleral C~!lication. c~i••ion
2025 II street, N.W. Room 5202-1700Al
washinqton, D.C. 20554

c~i••iOlMtr J_. H. Quello
Feeleral C~ication. ca..i.sion
1919 II street, M.W., .aa. 802-0106
Washinqton, D.C. 20554

c_i..iORer Rachelle 8. Olonq
Federal c~ications c~i.sion
1919 II street, M.W., Rooa 844-0105
Washinqton, D.C. 20554

IIr. Kent Mils.on, Chief
C"t AMlysis Branch, Accountinq

and Audit. Division
C~ Carrier Bur_u
Federal C~ications Ca.aission
2000 L street, N.W., Room 812-1600E
Washington, D.C. 20554

lis. Adrian Wright
C~n Carrier Bureau
Accounting and Audits Division
Federal C~nications ca.ais.ion
2000 L street, N.W., Roo. 812-1600E
Washington, D.C. 20554

Cbai~n Reed E. Hundt
Federal C~nications ca.ais.ion
1919 II street, N.W., Room 814-0101
Washington, D.C. 20554

C_is.ioner Andrew c. Barrett
Pederal c~ications Ca-aission
1919 II street, N.W., Room 826-0103
W.shington, D.C. 20554

c_issioner Susan Ne••
Peeleral C~ications c~i••ion
1919 II Street, N.W., Rooa 832-0104
Washinqton, D.C. 20554

International Transcription Service
2100 II street, N.W.
suite 140
Washington, D.C. 20037


